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CHUCTEMA TA BUJU ITIOKAPAHDb 3A YKPAIHCHKHUM ITPABOM
JIPYT'OI IOJIOBUHM XVII-XVIII CT.

€Enyp M. B.

Muxkonaiecoka inia Biokpumozo mixcnapoonozo ynieepcumemy po3sumky ai00uUHu « Ykpainay
M. Muxkonais, Ykpaina

VY crarTi 10CHiKYEThCS CHCTeMa TTOKapaHb 3a yKpaiHChkuM mpaBoM apyroi noixosunu X VII-XVIII cr. y
l'erpmanmmni Ta Ha 3anopixoki. [IpoananizoBaHo BUAM MOKapaHb, SIKi 3aCTOCOBYBAJIHCS MOJKOBUMHU Ta COTEH-
HUMH CYJIaMH 1 KO3allbKUMHU cynamu 3anopo3bkoi Civi. BecTaHOBICHO, sIKi 3 BUIIB MOKapaHb cHOpMyBaUCs y
3BHYA€BOMY KO3aI[bKOMY TIpaBi. [Ioka3aHO BILIMBH MOIBCHKOTO Ta POCIHCHKOTO MpaBa HA CHCTEMY TTOKapaHb.

Knrwwuoei cnosa: noxkapanss, npaso [ eTbMaHIINHY, YKpaiHChKE 3BHYAEBE MIPABO, 1CTOPist KPUMIHAIIBHOTO
paBa, CMEpPTHA Kapa, TUICCHI NIOKapaHHs, raHeOHI Ta MaifHOBI MOKapaHHSI.

Tocmanoska npobnemu. JJocnikeHHS iCTOPiT BITYM3HSIHOIO KPUMIHAIBHOTO MPaBa Ha-
0yI110 0COOTMBOTO 3HAYEHHS Y HAIIl Yac, KOJIM HOBI CYCIUIbHI Ta Jep KaBHi peatii BUHIILIN Ha
HOBHUH eran po3BUTKY. OCMHCIICHHS XapaKTepy Ta TEHJICHIIIH eBOIONI] KpUMiHAIBLHO-TIpa-
BOBHX 1HCTHTYTIB, ypaxyBaHHs 3100yTKIiB Ta MPOPaxyHKiB MUHYJOIO CIPUSTHME BU3HA-
YEHHIO ONTUMAaJILHOTO IIISIXY PO3BUTKY CY4aCHOTO KPUMiHAIILHOTO TpaBa. Baxkineum st
JOCIIJKCHHS € Tepiojl iCHyBaHHS aBTOHOMHOT YKpaiHCBKOT Jiep:kaBu — [ eThMaHIIUHH, SKa
MOIVIa CAMOCTIHHO BH3HAUaTH LIUISIXU YJ0CKOHAICHHS! KPUMiHATBbHO-TIPABOBUX 1HCTHTYTIB.

Ananiz ocmannix docniodicens i nyonikayii. IlutanHs IHCTUTYTY MMOKapaHHS B YKpaiHCh-
komy npasi gpyroi nogouaK XVII-XVIII ct. BUCBiTIIOBaNUCS y MpaIsiX KJIACHKIB YKpaiH-
CBbKOI ICTOPHYHOT Ta IcTOpUKO-TIpaBoBOi Hayku Bacunenka M., Kicrskiseskoro O., JIazapes-
cokoro O., Jlesuupkoro O., Mimnepa I, Cnabuenka M.; cBiif BHECOK y pO3pOOKY podiIeMu
BHECIU cydacHi gocnianuku boiiko 1., I'pozoserkwmii 1., I'ypixkiit O., Kozauenxo A., Kyxnin C.,
Kynpannpkuii B., JIlro6uenko ., Makapenko O. Ta iHmi.

Ilocmanoska 3a60anns. YBary aBTopa i€l CTaTTi 30CEpPEIKEHO Ha OJHOMY 3 HalBax-
JUBILIMX {HCTUTYTIB KPUMIHAJIBHOTO MpaBa — HA IHCTUTYTI MOKapaHHs, 30KpeMa, Ha CH-
creMi 1 BUax nokapaHHs. MeToro TOCiKEHHS € BCTAHOBJICHHS BUIB Ta IPAKTUKHU ITOKa-
panb, siki gistmn y ['erbmanmuHi Ta Ha 3anoposbkiid Ciui y npyriit nonosuni XVII-XVIII cr.,
a TAaKO)K BU3HAUCHHS IIOKapaHb, 10 3aCTOCOBYBAJIMCS Y PI3HUX BHIAX CyHiB.

Buxnao ocnosnozo mamepiany. B ykpaiHcbkOMY KpUMIHAJIbHOMY MIPaBi Ipyroi MOJIOBU-
Hu XVII-XVIII cT. po3pi3Hsimcs Taki BUAM NOKapaHb: CMEPTHA Kapa, TIJICCHI MOKAapaHHS,
BUTHAHHS 3 KO3aIlbKOI TpOMaJIH, TT030aBIeHHS BOJi, raHeOH1, MAalTHOBI TTOKApaHHS, a TAKOK
LEPKOBHE MOKASHHS.

Aule 3ayBayKMMO, 1110 Ha IPaKTHUII 3aCTOCOBYBaJIMCS HE BC1 BUIU NOKapaHb. Oco0IMBO 1€
CTOCYEThCSI PI3HOBHIIB cMepTHOI Kapu. CMepTHa Kapa Mmojiisiacs Ha MPpoCTy i KBamigiko-
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BanHy. [IpocTa momsrana B ToMy, 10 370YMHI BOMBAIIM Bilpasy, HE 3aBIAlOYd HOMY MYK;
kBamidikoBaHa CMepTHa Kapa Tmepeadadana monepeHe 3apnants MyK. Jlo mpocToi Haexa-
JIU: TIOBIIIAHHS, BIATHHAHHS TOJIOBH, PO3CTPLJI, YTOTLICHHS.

[nGeHwI CTaBUIINCS B PI3HUX MICILIX: HA JIFOMHUX MICIIIX, HA TOPTOBIH TUTOMT; KO3AKH
CTABWJIM ITUOCHHITI HAJT TPOLKHKUMH IIITXaMH. 32 3aITOPO3EKIM 3BHYAEM, TIOBITITAHHSI MOJKHA
OyJI0 YHUKHYTH, SIKIIIO OyIIb-SKa IBYMHA JaBajia 3rofy Ha IDT00 i3 3acyKeHUM. SIBOPHHIIb-
kuit /1. HaBoaWTH Takuii BUuna oK. OTHOTO pasy BeNW KO3aKa-3JI0YMHII Ha CTPaTy; Ha3ycTpid
oMy BHHIIIIA JIIBYMHA, YUE 0OTHTUst OyIio CXOBaHe i O110f0 XycTKoro. J{iBuMHa rpocwIia 3a-
CyIKeHoro co0i 3a yonoBika. Ko3ak, HaOnMM3MBIINCE 10 TIBYMHU, TI0YaB TIPOCHUTH ii BIKUHYTH
XyCcTKy 3 oOmuyust. [liunna 3Hsuia. Toxi 3acymkeHui, moOaurBIIM riepes; coOO00 MOTBOPY 31
CITiIaMu BiCIIM Ha OONMYYI, TIPHJTIONHO 3asBUB: «SIK MaTH Taky /13100y (psiOy moTBOpY) BECTH
JI0 TIUTFO0Y, JTiITIIe Ha muOeHui qati 1yoy» [1, ¢. 193].

Po3cTpin Ha mpakTUIli 32aCTOCOBYBaBCSI HEYACTO, B YKpaiHChKE TIPABO TIOTPAITUB, OUYCBUJITHO,
1)1 BIUIMBOM IOJIbCHKOTO IPaBa, OCKUIBKH BIJIOMO, 10 TaKy CTPaTy 3aCTOCOBYBAJIU IOJISKH.
Hamnpukian, Bizomo, 1110 Buroscskoro 1. 3a Hakazom Terepi I1. 3aapemtyBanu y Peui [Tocmo-
JIMTIN 1 pO3CTPUIIIM 32 3BUHYBauCHHSIM Y JAepKaBHiH 3paji [2, ¢. 236].

BiapyOyBaHHS TONOBH MPAKTUKYBAIOCS JOCHTh 4acTo. Y 3aropo3bKUX KO3akiB He 0yIo
KariB; KOJIM BHHHUKaJIA OTpeda y cTpari 3M0YMHILL, TO HaKa3yBallk KapaTH 3J0YHMHIIS 1HIIOMY
3JIOYHUHITO. SIKIIO K Y TIEBHUI Yac OyB JIMIIIE OJIUH 3JI0YMHEIb, TO HOTO 3aJIMINAIN Y B’ SI3HUIT
JIOTH, TIOKH HE BIJIIIYKYBaJIM 1HIIIOTO; TOMI «HOBHUID» 3JIOYMHEIh CTPAuyBaB «CTapIIoroy |3, c.
128]. B micpkux cynax 000B’SI30K CTpauyBaTH MOKJIAJABCs Ha crelialbHuX KaTiB. [IpaBa, 3a
SIKUMH CYJIUTBCSI MAJIOPOCICBKHMI HApO[l, 3a3Ha4aloTh, 10 CHUILHOTA HE MOBHHHA 3HEBAXKa-
TH KaTa, OCKUIBKH BiH POOUTH CBOIO CIpaBy HE 3a BIACHUM Oa’KaHHSM, a Ha KOPHCTb BCbOMY
CYCIIIBCTBY: «3a TO CBOE 3BaHi€ OH nepes borom He MEP30K U ... TPIIIHAKOM MpU3HaBaH OUTh
HE JIOJDKEH, HO Mave CIYTol0 CIIPaBEAIMBOCTY HE HEMPHINYHO HA3UBATUC MOXKET, TaK 3a TOX
BCSIKOMY YEJIOBEKY BO OMEP3EHIN €10 UMETh HE HAIIEKHUT...» (1. XXV, apt. 13, 1. 1) [4, c. 451].
Kar xopucTyBaBCs CrieiiaibHIM KaTiBChbKHM BaKKUM JIBOPYYHHM MedeM. 3pa3Ku TaKHX Medei
MOXKHA 110041 TH, HAITPUKIIAM, Y Micbkomy My3ei micta [TyTusis.

[paxTuKyBanocs yTOIUICHHS: KUAAHHS JIOAMHU B piuky. [lepen crparoro 3acymkeHomy 3a
na3yxy Hacuraim micky. [1onkoBi i cOTeHHI cyqii 3a3BU4ail MPAaKTUKYBAJIN Take MOKapaHHS 110
BIJIHOIIICHHIO JIO JKIHOK, SIKi BOMBAJIM CBOIO HE3aKOHHOHAPOKEHY TUTHHY |5, . 63].

Jo kBaniikoBaHOT CMEPTHOT Kapu HAJISXKAIIU: YETBEPTYBAHHS, KOJICCYBAHHSI, IIOCAPKSHHS
Ha TaJTto, MiIBIIICHHS 3a peOpo Ha TaK, 3aKOIyBaHHs )KUBUM Y 3eMJIIO.

3a 3aKOHOM, JI0 YEeTBEPTYBAHHS 3aCY/PKyBaJIACS 3JTOYHMHII TIPOTH Liapsl Ta HOro cimM’i (a Takok
TIPOTH TeThMaHa), JeprKaBHi 3PTHAKH, SIKi 371aJI1 BOpOry (oprerrto. Takok 4eTBepTyBaHHS Mepe-
0aganocs 3a HAHECEHHS PaHU, SIKe CIIPHYMHIIIO CMEpPTh, A00 BOMBCTBO CY/IIIB Ta iHIINX CYIOBHX
YMHOBHHKIB; 32 Hala/l Ha LIEPKBY, KPAIDKKY 3 TIEPKBHU, PO30PEHHS 1 IorpaOyBaHHsI MOTHJI, CHHA 32
BOMBCTBO 0aTHKIB (JIOYOK 3aKOIMyBaJIH KUBUMH B 3€MJTI0); 32 BOUBCTBO BIIACHOTO YOJIOBIKa 200 *KiH-
KH; 32 BOMBCTBO CITYTOFO MTaHa; 32 OTPYEHHST; 38 KPa KKy JIFOIeH 1 POoa X y HEBOITFO 0 IHOBIPIIIB.
Omxe, GaurMo, 110 iICHYBaB JIOCUTH IIIAPOKHH MEPENTiK 3I0UMHIB, 32 sIKi Tiepe0aqanocs YeTBepTy-
BaHHS. AJie Ha TIPaKTHIl BOHO 3aCTOCOByBajiocs pimko. Cnabuenko M. BKazye, 110 HOMY BiTOMHiA
JIMILIE OJIUH BHUIAJOK, KOMU YKpaiHChKHIA CyIl 3aCy[MB 3JIOYMHIIA 10 Takoi crpari. 13 TpaBHs 1708
P. IPHITYIIBKAH Cy pO3IISIAB CrpaBy Tpo BOMBCTBO Tapacom Jlywauenkom JlaBpina Jlortist. Tapac
Jlyquenxo i JIaBpin JloHers Oy ko3akamMmu, sIki 310paticst iepeiTi Ha TipaBuii Oeper Himpa, oo
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TaM MOCTYIIMTH Ha TOJTLCHKY CITy»O0y. YBEUOpi BOHU 3YTIMHILTUCS TIEPEHOUYBATH Y JTicKy. Tapac ctaB
PO3MIPKOBYBATH HaJ CBOIM 33lyMOM 1 BHPIIIMB, IO BiH HEBOAIWH 1 TIEPEXOAUTH Ha OIK TOJSKIB
0e3mTy3n0. Bin mominmBes cBoiME JyMKaMH i3 TOBapHIIIEM, ajle TOW TIo9aB HacMixarucs Hax JIyd-
geHKoM. 3aB’s13amacs Oiiika, i JJoHeIs OyB «10 cMepTi mpurpaBieHnin. [1oKoBHif Cy/ BIHIC BUPOK
YeTBEpPTYBATH BOMBIIIO, aJI¢ y CIIPaBi HE BKA3aHO, UM 3IHCHIIIN BUPOK |5, . 83-84].

3amicTh 4eTBEpTyBaHHS 3a TEpeliueH] 3II0YMHN Kapaid IHIITUMH BUAAMH TokapaHHs. Ha-
TIPUKIIa]], 3paja Kapaaacs BUCHIKOI0 10 Culipy, yB’I3HEHHAM a00 MOBiMIaHHAM. [HII BUan 3710-
YHHIB y CYJOBIH MPaKTHIl | eThbMaHIIMHN HE 3yCTpidanucs, HAIPUKIIa, 37I0YHH, IO MONATaB Y
1030aBJIeHHI TIPaBUTEIs TIPECTONy (B YKPATHCHKIl JiepkaBi — retbMaHa Oyinaswu). 1100 ycyHyTH
He0aXaHOTO TeThMaHa, KOKHUN MIT 310paTy MapTifo OJHOAYMIIB, HE3aI0BOJICHUX ICHYIOYOIO
BJIQJIO0, CKJIMKATH Pajly 1 Ha Hid 0OparTu reTbMaHa OUIBIIICTIO TOJIOCIB. 3BMYANHHO, reThMaHU
PO3IIPABIISLIICS 3 THMH, XTO 33/TyMaB 1 BUNHUB 3aKOJIOT, aJie He IUISTXOM YeTBepTyBaHHs [0, . 29].
CMepTio 3a3BHYail Kapaju 3a TSOKKEe BOMBCTBO, aJie 3aCTOCOBYBAJIH 1HII BUM cTpatH |5, ¢. 85].

3a KpEMiHAIBHUM TIPaBOM [ €ThbMaHIMHK, HU3KA 3I0YMHIB Kapaiacsi KOJIECyBaHHSIM: BOVB-
CTBO 0OaTbka, Marepi, OJM3bKUX POAUYIB, KPAAIXKKY Y LEPKBI CIIOUATKy Kapaju YeTBepTyBaH-
HSIM, @ TIOTIM MEpPTBE TUJIO MaJio OyTH MOKJIaIeHe Ha KOJIeCo, a TOJIOBY MaJii MPUOUTH Ha MaJo.
AJle Ha TIPaKTHI KOJIECyBaHHs MaiiKe He 3aCTOCOBYBAJIOCS, a 32 BUPOKAMH Tiepeadadanics
iHmi nokapanus. Y 1710 p., 26 4epsHs1, OyB ymiiiManuii «3nomtora Crenan BomnocsiHka, Bap-
BUHCHKUI JKUTENbY, SIKUI CKOIB 0araro kpajaikok. 3a 10 pokiB BiH «00iauBy mronen Ha 4000
30710THX. BriliManu #oro Ha Kpaixui 4yn1oTBopHOi ikonu boxoi Marepi B ¢. [lyonax. yxo-
BEHCTBO YacTO KJIONOTAJIO MO MOMHIYBaHHS 3J0YHHIIIB, alie, 3p03yMLIO, B IbOMY BHIMAJIKY
3axuIaTy oro abo nmpocuty 3a Bonocsuaky He crano. Cya Bupimms BorocsiHKy «B Koo Bruie-
CTU». AJie TeTbMaH 3ayBaXkKHB, IO «TYT TAKOBOIO KAPHOCTIO HisIKIE 3I0YMHIM HE 3BUKIIN Kapa-
Ti». Crenan BonocsHka OyB nosimenuii [5, c. 87]. Cnaduenko M. Bkazye, 110 oMy BiJOMUI
JIMIIE OAMH BUMAJOK 3aCTOCYBAaHHS CyJOM KosiecyBaHHs. Y 1762 p. Ilpumybkuid momkoBuit
CyZ HakazaB KoJiecyBarH ko3aka Demenka. Crioyarky foro 3a0umm 10 cMepTi, OTiM HiOHTO
KMBOMY 3B’S3aJIM PyKU Ha3az 1 BOJIOKOM TADIM Tiio 1o ['ynenkosa xytopa. Ha xyTtopi pyku
@emenka Oyan 3a0uTi B Koseca, SIKi 38 HAKa30M CyAJi-COTHHKA movany KpyTutH. [lotim mo-
KaJIiueHi PyKH BUTAIIIH 3 KOJIEC, PO3TSTHYIIM Ha JIEPEBi 1 00yXOM COKMPH PO3TPOLIMIN KiCTKH
1o riedeil. [1oTiM MepTBOMY BHKOJIONH OUi, T1JIO TIOKJIAJIN Ha Bi3, BUBE3JIH Y 110JI€ 1 BKUHYIH Y
6omoto [5, c. 87]. HaBomuMmo 1eit cymoBuii akT ToMy, 110 3 HbOTO MOJKHA JIOBiIaTHCh, sIKa Oyna
npouenypa kojiecyBanss y I eremanmuai. [Tinkpecanmo, 1o 1e mokapanHs OyJa0 3aCTOCOBaHO
B 1762 p., TOOTO B 1Iepioj] IBHOTO THCKY POCIMCHKOTO KPUMIHAIEHOTO ITPpaBa 3 HOro TpaJuIiiiHO
YKOPCTOKMMH TTOKapaHHsIMH. AJle, sik 0a4uMO, HaBiTh Y Liel 1epiof] BUKIFOYHO KOPCTOKE MOKa-
paHHs poOuIIoCcs BKe MEpPTBOMY Tiiy. TOOTO KoJIECyBaHHS B)KEe Majlo CUMBOJIIYHUI XapakTep.

CnaseHHs sIK HOKapaHH, 3a «[IpaBamu, 3a IKUMH CYIUTHCS] MaJIOPOCICBKUI HApom», Iie-
pendayanocs I THX, «XTO O HACMIITMBCS MPOTHBHE IIOCH YeCTi boxiil Mep30THIMYU CBOTMHA
ycTaMH MOBHTH 3 SIBHUM OoroxyieHiem» (. I, apt. 1, m. 3). Ilpu npomy He BpaxoByBaslocs,
«KTO OH, TO€ B TPE3BOM yMe JIM00 B bHCTBE yUuHUD». Takox «IIpaBa» nepenmnucysanu cra-
JIFOBATH XKMBHM aTeicTa «0e3 BCSKOE MOLIAAN», OAHAK IEPE TUM 3aCTOCYBATH «OKECTOKOE MY-
YeHie». Tako JI0 CHallFoBaHHs 3aCyIHKyBaIH BIpOBIJICTYITHHKIB, YaKITyHiB, 0Ci0, AKi YMHUIIN
3aMax Ha JKUTTS a0 3I0pOB’S Hapsi yepes OoTpyeHHs (100 OCTaHHIX, TO X MaJd CTIATIOBaTH
TTCTIs «0COOMX CBEPX OOMYHOTO MydeHii»). CriamtoBaHHAM Kapasucs Ti/ai, 3rBaITyBaHHS
MAJIOJIITHIX, TBAPHH, TOMOCEKCYaITi3M, CEKCYaIbHI TIEPEKPyUCHHS.
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Ha mpakTumi 1o criafoBaHHS YacTillle BChOTO BIABAJIHCS depe3 camocyl. JlepskaBHi Cyau
MIPUCYIKYBAIIM Take TIoKapaHHs Hewacto. Mimrep [T HaBOIWTh TaKy CylOBY CIIpaBy MpO Mif-
nar. Y 1698 p. [IupatuHcbkuil ypsa 3BepHYB yBary Ha HU3KY Maiike Oe3repepBHIX TOKEK. 1
JKOBTHSI OYJT0 3apeeCTPOBAHO OHY MOXKeXKY, 11 KOBTHS — iHTITY, 13 1 15 5KOBTHS — II1€ IT0 OTHIMH.
ITix yac ocTaHHBOI MOXKEXKi 3 TOTTOMOTOI0 «Mapka >Kuia, o 6a4nuB IBOX YOJIOBIKOB, O TOTO
OTHIO OETYIINX 1 yTeKalounx» BIAIOCS 3aTprMari BUHYBaTtux. To Oynu asa Tecii — Denip Ta
IBan. ®enopa BOMB pO3rHIBAHMIA HATOBII, 00 JIFOIN OadvIIN, SIK BiH ITiIMaI0BaB OYyIMHOK, a [Ba-
Ha JIOCTaBHJIH 10 Cyxy. «OO0TONHUH ypsiz 110 yKa3y MaHa MojKoBHUKA JIyOeHchKoro JIeoHTis
CBiuKi, 3aCiBIIM B PaTyIly | BUCIYXaBIIH CBIJKOB, B3MISHYJI B KHUTH TIPAaBHHUE, & MEHOBHUTE B
Craryt 1 [lopsimox» 1 BUpIIIUB, 110 BUHYBATHI «caM Mae OyTH CHAJICHUIA: UM COTPILINB, TUM
Mae TIOKyToBaTh» [0, ¢. 95]. M. CnaGueHKo BBaXKaB, IO TAaKe MOKAPAHHS, SIK CIIAFOBAHHSI, B
OCHOBHOMY 3acTocoByBasiocsi Ha IIpaBoOeperki, OCKUIBKH MPUHIIIIO B YKpaiHChKE MPaBo 3
pasa MoJbCHKOTO |5, ¢. 95].

Ha 3anopo3pkiit Civi mommpeHnM rmokapanHsM OyJTH ITiIBIIICHHS Ha 3aJIi3HUH T'ak 3a pe-
Opo 1 mocapkeHHs Ha najro. SIBopHuUIbkui J{. BBaXKaB, 110 TaKi MOKapaHHs OyJI0 3ali031M4YeHe
yKpaiHIsMHy BiJ MOJSIKIB [ 1, ¢. 194].

JocniqHUKKY BKa3ylOTh Ha iCHYBaHHS y 3allOPOXKIIIB TAKOTO MOKapaHHs, SK 3aKOIyBaHHS
JKUBHUM Y 3eMJTio [1; 7]. BOuBIIIO Kianu Ha THO BUKAIAHOI MOTWIJIM, 3BEPXY CTaBIJIH TPYHY 3
BOUTHM 1 Mormity 3acunanu. OIHaK JesKi JOCITITHUKY 3ayBaXKYIOTh, 10 TIEPE]] THM BOUBIIHO
3aayuryBan |5, c. 84]. «[Ipaga, 3a SIKUMH CYIUTBCSI MaJIOPOCIHCHKUI Hapoy Tepeadavaiy 3a-
KOITYBaHHSI )KMBUMH B 3EMJIFO JIJIsI )KIHOK, SIKi BOMBAJIM CBOTX YOJIOBIKIB, 1 17151 JIOYOK, SIKI BOWIIH
0aTbKiB. 3acy/HKEHY 3aKOIMyBaJIH 110 LU0, 3AJTHIIAI0YH TOIOBY HaJ 3eMJICIO, 1 TaK 3aJIMILaIH.
XKinka Oyna 6e33aXxHCHOIO TIepeN] 3HyLIaHHAMH JIIOJCH, Iepel HalaaaMy TBapHH (HapHKIIam,
co0ak, CBHHEH, siki Moy 00°icTH 1 nmIle, Byxa, Hic). [HOMI MPOXOANB THK/ICHB, JOKH BOHA
BMUpaJa.

Ha 3anoposxoki HaiO1TbII BXKUBAHOIO Oy/a Taka cTpara, sk 3a0MBaHHs KusiMU Oinist raneO-
HOro croBra. ['aHeOHUIT CTOBI 3aBXKIIU CTOSIB HA CIYOBIN IUIONII TOOIU3Y Biji CI4OBOI JI3BIHU-
11i; KOJIO HBOTO JiexkKaja 3B’s3Ka CyXHUX JyOOBHX MAJIOK 3 TOJIOBKAMH, 110 HA3UBAIUCS KUSIMH.
3704YMHIIS TIPHUB’A3yBaIM JI0 CTOBIA 1 MOPYY KJIaJdK Kui; OyIb-sIKMI KO3aK, L0 TPOXOIUB MOB3
HBOTO, MIiT OUTH 3acyILKEHOT0. J]0 IbOT0 TOKapaHHS 3aCyKyBaJH 3710/1iiB, IEpeX0BYBadiB Kpa-
JICHOTO, TIEPEITFOOHUKIB, COIOMITIB, HACUITLHUKIB, TBAITIBHUKIB, JIE3€PTUPIB. Y TaKOTO 3JI0YHH-
1, SIK TIPaBMIIO, KOH(ICKOBYBaIM Xy00y 1 pyxoMe MaiHO, MPUYOMY OAHY YacTHHY XyloOu
BiIZIaBaIM Ha BIMCHKO, APYTY — MAJAHKOBOMY CTapILIMHI, TPETSA YaCTHHA Xy100H 1 pyXoMe Maii-
HO HIu1o BIOBI 1 AiTsM cTpadeHoro [1, ¢. 192-193].

VY 1751 p. nBa xo3axu, Bacwns [Toxwn i Bacuie Tapan, nocnani 3 makeTaMu 0 04aKiBCHKO-
TO cepacKep-Tialili, BTOIWIIN ITPY IepenpaBi uepe3 J[HImpo cBOi MacropTy i makeTn KHiBChKOTO
reHepai-ryoepHaropa JleonTheBa, 3a 110 micis moBepHeHHs Ha Cid Oyin «OKeCTOKO HaKa3aHU
kusmm» [ 1, ¢. 192]. 3BepHeMo yBary Ha Te, 1110 Take )KOPCTOKe MMOKapaHHs 3a Hel0AaiCTh, J10-
IyIIeHy Ha ciryx0i, Oyimo BcTaHoBieHe B S0-Ti pp., KOJIH BIUIMBH POCIHCHKOTO TIpaBa MOMITHO
TTOCHITHITUCS.

HacrynHy rpymy nokapaHs CKIaaiy TiIeCHI TOKapaHHs. BOHU MOisuIics Ha WICHOYII-
KOIDKYIOUi Ta OO0JIbOBI.

Jlo mepmmx Hanexanm BiATHHAHHS KiHIIIBOK, HOCA, BYX, s3uka: «Ecim Ou XTO KakoBa HU
€CTh 3BaHi MyYUTEIHHOE 37IeTal HAPyraTelCcTBO... OTPYOMII OHOMY WITH BHIIOMAI PYKY, HUITH
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HOTY, WJTH HOC, WJTH YXO, WK TyOY, WM SI3UK OTPE3AJT ... WJIA OKO OCJICITHII, THOO 3yO BHOMIL...
. ToTa MOCIiAysI 3aKOHY boXkifo eMy e caMoMy, KTO OM OH HU OWJI, TAKOBHI YK€ COCTaB OTPY-
OWTh, BUOUTH WM BUIIOMUTS...» (IIpaBa, 3a skuMu cymuThest Masopociiicbkuit Hapom, 1. XX,
apt. 4, 1. 1). Ha Cidi 10 mamaHHS KiHITIBOK 3aCyIXKyBaJIM 3a HOXKOBE ITOPAaHEHHS TOBAapHIIIa, 3a
«6ommue BuHm» [1, c. 191]. OTke, MOYKHA BBKATH, 1110 TAKe MIOKAPAHHS TAKOXK MaJ0 TESTKUI
BiITIHOK CHMBOJIIYHOTO TaJTIOHY.

B ykpaiHchkoMy 3BUYa€BOMY TIpaBi iCHYBAJIO Take TIOKAPAHHSL, SIK JIMYKyBaHHS — TO3HAYCH-
HS 37I0YHMHILT Yepe3 Bipi3aHHs ByXa, HOca TOmo. JINUKyBaHHS — OPHUTIHAIBHUM IOPUITIHAN
3BUYAM, SKUI 3yCTPIYaeThCs TUTBKM B yKpaiHChKOMY TpaBi. BoHO Masno Ha MeTi 3aTaBpyBaTtu
3JI0YMHIIS, HA3aBKIHU MiIKPECIHTH, IO IS JTIOIMHA — 3JI0YHHEIIb, IPHIOMY TaKHH, 10 BYMHHUB
aMOpaJIbHUH 37104MH. JIMYKyBay 3a BOUBCTBO HE3aKOHHOHAPOKEHOT IMTHHH, 32 3T BAJITYBaHHS
MaJIOJITHIX, 38 TOMOCEKCYali3M, 3a 3TBAJITYBaHHS XylI00H. byBay Buma Ky, Kojam cMepTHa Kapa
3aMiHsIIacs JIMYKYBaHHAM. B HApoIi 10 TMUKOBaHMX 0Ci0 CTaBHIIMCS 13 IPE3UPCTBOM 1 OTHIIOF0,
PO 1€ CBIYMUTH X04a O Takuil BUIAJOK, KOJIM KO3aK, BTPATUBILH BYXO I1ijl 4ac 0010, BUMaraB y
COTEHHOI CTapIlIUHY, 11100 HOMY BHUIAJIX CIICHIAIbHUI JOKYMEHT, SIKUi MaB OU 3aCBITYUTH, 1110
KO3aK JIIFICHO BTPaTHB ByXO Y YeCHOMY OO0, a He BHACIIZIOK JIMUKyBaHH [5, c. 117].

BonpoBi mokapaHHs nependavaiy moouTTs. Sk 3HapsAAS BUKOPUCTOBYBAINCS TAJIKH, KU,
Pi3KH, KaHUYKH, 6atoru. 3a3Buyail po3Mip OO TIOKapaHHsS He OyB BU3HAUCHUI HI HOPMaMH
npaBa, Hi CyT0OBUMHU BUpOKaMu. [[0OHTTS sIk TTOKapaHHs OyJI0 HAHIIOMIMPEHI MM ITOKApaHHIM
B ['eTbMaHIuHI, Mpo 10 cBigYaTh cyaoBi aktu Apyroi nonoBuHu X VII-XVIII ct. Bono npu-
CYIXKYBAJIOCsl CylaMU HE3BaXKAalOUHM Ha Te, IO 3a MHCAHWUM MpaBoM mependadeHi Oymu iHImi
nokapanss. O4eBUAHO, L€ MOSICHIOETHCS THM, IO MOOUTTS OyJ0 MOIIMPEHUM MOKapaHHsIM 32
3BUYAE€BMM MPaBOM. Ha 3aXucT HAIOro nMpuiyeHHs: HaBeAEMO TaKHi apryMeHT. Boke 3ramy-
BaHE BUILE TaKe MOKapaHHsl, K 3a0MBaHHs KHAMH 011151 TaHEOHOTO CTOBIIA, 110 MPAKTUKYBAJIO-
cs1 Ha 3armopoXKi, MaJIO PI3HOBUJT — MOOKUTTS KUsiMH (He 110 cMepTi). Lle mokapanHs cynpoBo-
XKyBaJIOCsl IEBHUMH 0OPsiIaMu, SIKi TIOXOASATD 31 3BUYA€BOTO IIPaBa.

Sk Gaunmo, NTMYKYyBaHHS 1 MOKapaHHsS KUSMU 3 TPUB’A3yBaHHAM A0 TaHEOHOTO CTOBIA
HaOMKYBAIUCH JI0 TAHEOHHUX TOKapaHb. Taki mokapaHHs OyJM MOLIMPEHUMHU Y 3BHYAEBOMY
npaBi. Y KO3aKiB MPAaKTUKYBaJIOCS TAKOX MOOMTTS MiJ| IHOeHHIeI0 KaHayKamu. Lle Gonmbose
MOKapaHHs TAKOXK Majlo Ha METi 3raHbOUTH 37T0YHMHLIS.

Ha 3anoposoki npakTrKyBaaucs 1 Taki raHeOHI OKapaHHs, SIK TOCaIKEHHS Ha JIepeB’ sIHy
KOOWMITY, TIPUB’I3yBaHHs JI0 FapMaTy JaHLIOrOM. 370YMHIIS, 3a3BUYai 3710115 a00 Ko3aka, 110
BUSIBUB HETIOKOPY JI0 HAYaJIbCTBA, MPUB’3yBaJIM JI0 TapMary ado cakKaiu Ha CIICLiaJIbHy J0-
LIKY — KOOMITy — JIO THX ITip, TIOKH XTOCh 13 KO3aKiB HE IOTOPKYBaBCsI y3TH HOTO Ha MOPYKH.

Takok /10 1i€i Tpyny MOKapaHb HajeXkajdd M030aBIECHHS YeCTi, YMHIB 1 3BaHb. Lle moka-
paHHs 3BUYANHO BUCTYIAJO y CYNpoBOi 3acianHs g0 Cubipy i koHdickarii maitna. Sk mo-
JIATKOBE BOHO BKUBAJIOCS IIPU CMEPTHIiH Kapi. Taki mokapaHHs 3BUYaiiHO 3aCTOCOBYBAIIUCS 10
JEpKaBHUX 37I0YMHLIB. YKPATHCHKUMHU CyAaMM TaKi BUPOKM HE BUHOCHIIMCS, ayie y I eTbMan-
IMHI TIPAKTUKYBAJIMCS TaKi MOKapaHHS 32 BUPOKAMHU POCIHCHKUX CymiB. Sk Bimomo, [lem’stHa
MHoOTOrpinIHoro i #oro OpariB 1Mo 3BUHYBa4YeHHI B JIepyKaBHil 3pajii OyIio IoKapaHO OaToramu,
1M030aBJIeHO YHMHIB 1 3BaHb, 3aKyTO B KaifaaHu i Bianpasneno no Cubipy [2, c. 178]. Ilerpo I,
JOBiaBIIMCh Tipo coro3 IBana Mazerm 3 Kapnom XII, 3BeniB yCyHyTH reThbMaHa 3 TTOCAIH,
1M030aBUTH YECTi, BITYYUTH BiJl IEPKBH, a OMyJaJI0 HOTO MOBICHTH, IPUYETIMBIIH Ha TPYIH
HaaImIC «3pagauky [2, ¢. 183].
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Hactymanm Buom mokapassst Oyimi 1mo30aBIeHHsI BOMI — VB sI3HEHHsI. MicIieM yB’sI3HEH-
Hs Oynu B’SI3HUITI, capai, sSIMH, CTICIlialTbHI KaMepH TIPH paTyIri. BOHN BIaTOBYBAIUCS TIPH
MICBKHUX cynax. OXOpOHSUTH X CTeMialbHO TIOCTABIICHI TS IIbOTO 0CO0H. B’s3HIB HE KOPMIIIH,
1TH BOHHM Te, 110 iM TTOIaBAITH SIK MIJIOCTHHIO a00 TIPUHOCHIIH iXHI poawdi Ta Onmm3bki. Tepmin
CHUJIIHHS B YB’SI3HCHHI 32 BUPOKOM CYIy OyB BiJl YOTHPHOX THXKHIB A0 POKY. Takok 37I0YHHEIID,
31e0LTBIIOT0, BOUBILI, Mil' JOOPOBLIHHO BIACHUIITH B YB’SI3HCHHI, SIKITIO 3JI0YMH OYB CKOECHHI
BHITA/IKOBO 1 BiH XOTIiB JJOOPOBUTHHO MOCTPAKIATH 3a «TPiX». YB’SI3HEHHIM MOIJIH TTOKapaTy
CMIBYYaCHHKIB, KI Oe3mocepeHb0 He Opalii y4acTi y BUMHEHHI 37104nHY. Takok yB’s3HEeH-
HSl BUKOPUCTOBYBAJTH K IPEBEHTUBHUH 3axi/l. Y B’SI3HAII MOIIIM TPUMATH ITiI03PIOBAHOTO J0
cymy. Tak, y 1762 p. KpecroBcrkuit HamicHuk Denip CaBUIbKIA CKap>KuBcs y JIyOeHChKII
MIOJIKOBUH CyJl Ha coTHHKa BTopocenuanceroro Memopa Cimro3a, mo Toii cxormuB ciayry Ca-
BHIIBKOTO 1 IPOTPHMAB HOTO «IIOJ] apelITOM TIPH COTCHHOMY IPABIEHIT, B PyYHHX 1 HOKHUX
KOJIOZIKAX, B 3¢MJISTHUX TIOTpedax upes ImecTb Heuenby [8, ¢. 352-353].

Jlo MaifHOBUX TOKapaHb BiHOCHINCS mTpadu i koHgickamii Maitna. Kondickarris maiina
3BUYANHO BHCTYIAJA K JOJaTKOBE MOKapaHHs IPH OCHOBHOMY — CMEPTHIH Kapi a0o 3aciaH-
Hi. Pi3HOBHAamMu mrpadiB Oynn «BUHA», «TOJIOBIIMHAY, «HAB I3Ka». BuHM crutadyBammics 3a
CIIPUYMHEHI MOOUTTSI, IOpaHEeHHsI, MaTepiaibHi 30UTKU. 3aKOH BU3HAYaB PO3MIpP BHUHH 3TiTHO
3 COIiaJTbHUM CTAaHOBHILIEM CTOPIH, & MPH MOIIKO/PKEHHI OyIb-SIKOTO OpraHy — TaKoX 3 ypaxy-
BaHHSM B)XKJIMBOCTI [IOTO OPraHy JUIs )KUTTS 1 37I0pOB’sI MOTEPIiioro. BuHu yacTkoBo Hium
Ha KOPHCTb MOTEPIIIOT0, YACTKOBO Ha KOPHCTD CYILY.

TonoBuMHOIO Ha3KUBaAacs CIuIaTa poaryaM BOUTOrO 3a HOro «ronoBy». [0oBIIMHA CTSTY-
Basiacsi 3 MaifHa BOMBLI Ta HOTo CIiBy4acHUKiB. [0J0BLIMHY CITauyBajH sIK IPH HABMUCHOMY,
TaK i IpH BUMAIKOBOMY YOMBCTBI. 3a BOMBCTBO, BUMHEHE IIPU CAMO3aXHUCTi, TOJOBLIMHA HE
CIUTauyBajacs y BUMAJKY, KOJIHM CBIIKM MOIVIM MiATBEPIMTH, 1[0 CAMO3aXUCT MaB Micle 1 OyB
HEOOX1THUM.

[1in HaB’A3KO0I0 PO3YMIiNIM MaTtepianbHe BiAIKOAYBaHHS 32 3aBAaHUN (i3MuHUN Oib 1 MO-
pasbHy KpuBny. [1izo3proBanuii, Sikuii He 313HaBaBCsl, MMiAAABABCS TOPTYPaM 3 METOIO 3’ sICyBaH-
HS iICTUHH. SIKIIO MPOTATOM TPHOX Pa3iB KaTyBaHHs BiH He OpaB Ha ceOe BUHM, TO 3BUIBHSBCS
Bi/l MIJ03pH, a 3BUHYBady HAJICKAJO CIUIATUTH HOMY HaB’si3Ky — LITpad 3a 3aBaaHi MyKH i
KpuBy. Po3mip HaB’s3kHM 3anekaB BiJl coOLiaibHOI MPUHAICKHOCTI Mmino3ptoBaHoro. Has’si3-
KOIO TAaKOX Ha3MBaJM IITpad 3a MOMIKOHKEHHSI KOHS a00 XynoOH, BUP)KEHUI HE TPOIINMa, a
€KBIBAJICHTOM IOIIKODKEHOTO: HAB’S3yBaJId KOHEM — 32 KOHsI, BOJIOM — 3a BOJIA TOLLIO.

Ha 3anoposoki icHyBano Take HOKapaHHI, SIK BUTHAHHS. 3JI0YMHLLS BUTAHSUIH 3 KO3aLbKOi IpoMa-
1w 3a Mexi Civi Ha TIeBHHI TepMiH a00 Oe3CTpoKoBO, O€3 MpaBa HaJaHHS HOMY TIPHTYITKY Ta 3aXH-
cry. Lle npuknazn ogHOro 3 HaliIABHILINX MOKapaHb, SIKE TIOXOIIIO 31 3BMUa€BOro npasa. B Kuisck-
Kiif Pyci aHanoriuauM Oyrio mokapaHHs y BUIJISI «IIOTOKY Ta riorpadysanus [9. c. 50-51, 186].

Bucnoexu. Cucrema nokapans y l'erpMaHIIuHi, 3adikcoBaHa B MUCaHOMY TIpaBi, Oyra J10-
CHTBH PO3Tally’KEHOI0 1 CKiIasHOI0. [IpocTexyeThes neBHa Kiacu]ikallis mokapaHbp; CTYIiHb
TTOKapaHHs 3aJIeXKaB BiJ] TAHKKOCTI 3JI0YHMHY 1 COIiaTbHOI MPUHAJIEKHOCTI CTOPIiH. AJle Ha TIpaK-
THIIL CYJIi KOPUCTYBAIIMCS YaCTillle 3BUYIAEBUM TIPABOM 1 37I0POBUM ITy3110M. JKOpcToki, He3-
BUYaiiHI MOKapaHHS Maibke He 3aCTOCOBYBAIMCS a00 TPOBOAMIINCS HAJT BXKE MEPTBUM TiJIOM.
OcHoBHa MeTa TTOKapaHHs 3MIHIOBaJIacs 3aJISKHO Bill THX YMOB, Y SKHX TepeOyBasio yKpaiH-
CBhKE CYCITIJIBCTBO, 1 BiOMBaJIa TIepeXi] BiI MPHUBATHOIPABOBOTO 0 ITyOJIiYHO-TIPaBOBOTO PO-
3YMiHHS 3JIOYHHY.
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B crarpe uccnenyercs cucrema HakazaHUM 10 yKpamHCKOMYy InpaBy Bropoi nosoBuHbl XVII-XVIII BB.
B I'eTmaHIuHe U Ha 3anopoxse. [IpoaHanu3upoBaHbl BUAbI HaKa3aHUH, KOTOPbIC IPUMECHSINCH [1OJKOBBIMHU
1 COTEHHBIMHU CyaMU M Ka3alKHUMH cyfaamu 3amopokckoit Cedn. YCTaHOBIICHO, KaKHE U3 BUAOB HaKa3aHMIl
c(hopMHpOBAIHCH B 00BIYHOM Ka3alkoM mpase. [Ioka3aHbl BIMSHUS MOJIBCKOTO M POCCHICKOTO IpaBa Ha CH-
CcTeMy HakKa3zaHUil.

Kniouesvle cnoga: Haka3anue, MpaBo | eTMaHIINHEL, YKPAaHHCKOE OOBIYHOE MPABO, HCTOPHS YTOIOBHOTO
Ipasa, CMEPTHAas Ka3Hb, TCJICCHBIC HAKa3aHWs, IO30PAIIUNE U UMYIIICCTBEHHBIC HAKa3aHU .

SYSTEM AND KINDS OF PENALTIES
IN UKRAINIAN LAW OF THE SECOND HALF XVII-XVIII CENTURIES

Yepur M. V.

Mpykolaiv Branch of Open International University of Human Development « Ukraine»
Mpykolaiv, Ukraine

The paper investigates the system and the kinds of penalties in Ukrainian law of the second half XVII-
XVIII centuries in Hetman State and Zaporizhya. Different courts used different kinds and different systems of
punishments. The types of punishment that applied regimental and company courts and courts of Zaporizhzhya
Sich are analyzed. It is proved that in the Ukrainian criminal law of the second half of XVII-XVIII centuries
existed following penalties: death penalty, corporal punishment, expulsion from the Cossack community,
imprisonment, foul, penalty property and ecclesiastical penance. It is established what type of punishment were
formed in Cossack law. The influence of the Polish and Russian law on the penal system is showed. Polish and
Russian influences were not of punishment, but only of some penalty species.

The system of penalties in the Ukrainian Hetman State, which were recorded in written law, was quite
extensive and complex. The classification of penalties already existed, the degree of punishment depended
on the severity of the crime and on the social status of the participants. In spite of the written law norms, in
practice judges often used customary law and common sense. Cruel and unusual punishment hardly was used
or was held over the body already dead. In practice foul penalties were widely used. They intended to shame the
offender and to cause him disgust and contempt. These penalties are mostly descended from people's customary
law. The main purpose of punishment varied depending on the conditions of Ukrainian social life and reflected
the transition from private to public understanding of crime.

Key words: punishment, Hetman State law, Ukrainian customary law, the history of criminal law, the death
penalty, corporal punishment, shaming and property penalties.
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